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STA TE OF NEW YORK - BOARD OF PAROLE 
ADMINISTRATIVE APPEAL DECISION NOTICE 
Name: Morales, Agustin Facility: Wyoming CF 
NY SID: 








Norman Effman Esq. 
Wyoming County Legal Aid 
18 ·Linwood -Avenue- ·- - · 
Warsaw, New York 14569 . 
06-139-19 B 
June 2019 decision, denying discretionary release and imp?sing a hold of 24 months. 
Alexander, Coppola 
Appellant's Brief received August 27, 2019 
Appeals Unit Review: Statement of the Appeals Unit's Findings and Recommendation 
Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole 
Board Release Decision Notice (Form 9026)1 COMPAS instrument, Offender Case 
Plan. 
'Die undersigned determine that the decision appealed is hereby: 
~rmed _Vacated, remanded for de novo interview _ Modified to ___ _ 
~ffirmed _Vacated, remanded for de nqvo interview _Modified to ___ _ 
_ Vacated, remanded for de novo interview _ Modified to----
If the F.inal Determination is at variance with Findings· and Recommendation of Appeal~ Unit, written 
reasons for the Parole Board's determination must be annexed hereto. 
This Final Dete~ination, the related Statement of the Appeals Unit's Findings and the sep1ar~te findin of 
the Parole Board, if any, were mailed to the Inmate and the Inmate's Counsel, if any, on lllli. Jf . 
Distribution: Appeals Unit ~ Appellant - Appellant'.s Counsel - Inst. Parole File~ Central File 
P-2002(B) (11/2018) . 
. ... 
STATE OF NEW YORK – BOARD OF PAROLE 
APPEALS UNIT FINDINGS & RECOMMENDATION 
Name: Morales, Agustin DIN: 11-B-1767  
Facility: Wyoming CF AC No.:  06-139-19 B 
    
Findings: (Page 1 of 3) 
 
   Appellant challenges the June 2019 determination of the Board, denying release and imposing a 
24-month hold. Appellant’s instant offense involved him recklessly causing the death of his two 
year old son by using drugs instead of watching the child, and the child fell down the stairs to his 
death. There was an Order of Protection in place against appellant due to a prior fall, and this Order 
was violated. Appellant raises the following issues: 1) the decision is irrational bordering on 
impropriety in that the Board failed to consider and/or properly weigh the required statutory 
factors. 2) the Board ignored appellant’s EEC and its presumption of release. 3) the Board ignored 
the mostly positive COMPAS. 4) the appellant has remorse. 
 
   Although the Board placed particular emphasis on the nature of the crime, the Board considered 
other factors and was not required to give equal weight to or discuss each factor considered.  Matter 
of Gordon v. Stanford, 148 A.D.3d 1502, 50 N.Y.S.3d 627 (3d Dept. 2017); Matter of Arena v. 
New York State Dep’t of Corr. & Cmty. Supervision, 156 A.D.3d 1101, 65 N.Y.S.3d 471 (3d 
Dept. 2017);  Matter of Peralta v. New York State Bd. of Parole, 157 A.D.3d 1151, 69 N.Y.S.3d 885 
(3d Dept. 2018).   
   The risk in the crime of hurting innocent bystanders may be considered.  Saunders v Travis, 238 
A.D.2d 688, 656 N.Y.S.2d 404, 405 (3d Dept 1997), leave to appeal denied 90 N.Y.2d 805, 661 
N.Y.S.2d 831 (1997).  
   The fact that the Board afforded greater weight to the inmate’s criminal history, as opposed to other 
positive factors, does not render the denial of parole for that reason irrational or improper.  Matter of 
Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); Matter of Lashway v. Evans, 
110 A.D.3d 1417, 1418, 974 N.Y.S.2d 164, 165 (3d Dept. 2013); Matter of McKee v. New York 
State Bd. of Parole, 157 A.D.2d 944, 550 N.Y.S.2d 204 (3d Dept. 1990).   
   The Board may consider an inmate’s failure to comply with DOCCS rules in denying parole.  
See Matter of Almonte v. New York State Bd. of Parole, 145 A.D.3d 1307, 42 N.Y.S.3d 691 (3d 
Dept. 2016), lv. denied, 29 N.Y.3d 905 (2017); Matter of Karlin v. Cully, 104 A.D.3d 1285, 1286, 
960 N.Y.S.2d 827, 828 (4th Dept. 2013); Matter of Stanley v. New York State Div. of Parole, 92 
A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d 806, 949 N.Y.S.2d 
343 (2012).   
   The Board may consider an inmate’s history of drug and/or alcohol abuse.  Matter of Espinal v. 
New York Bd. of Parole, 2019 NY Slip Op 04080, 2019 N.Y. App. Div. LEXIS 4057 (3d Dept. May 
23, 2019) (substance abuse history); Matter of Gonzalvo v. Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 
896 (3d Dept. 2017) (substance abuse history and risk of future drug abuse); Matter of Dean v. 
New York State Div. of Parole, 21 A.D.3d 1207, 1208, 801 N.Y.S.2d 92, 93 (3d Dept. 2005) 
(involvement with weapons and drugs), lv. denied, 6 N.Y.3d 705, 812 N.Y.S.2d 34 (2006); Matter 
of Sanchez v. Dennison, 21 A.D.3d 1249, 801 N.Y.S.2d 423 (3d Dept. 2005) (history of drug 
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abuse); Matter of Llull v. Travis, 287 A.D.2d 845, 846, 731 N.Y.S.2d 405, 406 (3d Dept. 2001) 
(drug abuse); Matter of Brant v. New York State Bd. of Parole, 236 A.D.2d 760, 761, 654 N.Y.S.2d 
207, 208 (3d Dept. 1997) (history of alcohol and drug abuse).    
   The Board may consider the inmate’s limited expression of remorse, which can be shown by 
failing to acknowledge his drug-impaired state was a contributing factor. Beodeker v Stanford, 
164 A.D.3d 1555, 82 N.Y.S.3d 669 (3d Dept. 2018). 
   The Board may consider negative aspects of the COMPAS instrument.  Matter of Espinal v. New 
York Bd. of Parole, 2019 NY Slip Op 04080, 2019 N.Y. App. Div. LEXIS 4057 (3d Dept. May 23, 
2019) (COMPAS instrument yielded mixed results); Matter of Bush v. Annucci, 148 A.D.3d 1392, 
50 N.Y.S.3d 180 (3d Dept. 2017) (COMPAS instrument with mixed results including substance 
abuse relevant given use before crime); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 
508 (3d Dept. 2017) (low risk felony violence but probable risk for substance abuse alcohol related 
crimes); Matter of Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 
(3d Dept. 2016) (scores not uniformly low including family support), lv. denied, 29 N.Y.3d 901, 
57 N.Y.S.3d 704 (2017).   
 
         Receipt of an EEC does not preclude denial of parole.  Matter of Milling v. Berbary, 31 
A.D.3d 1202, 1203, 819 N.Y.S.2d 373, 374 (4th Dept.), lv. denied, 7 N.Y.3d 808, 809, 822 
N.Y.S.2d 481 (2006); Matter of Romer v. Dennison, 24 A.D.3d 866, 867, 804 N.Y.S.2d 872, 873 
(3d Dept. 2005); Matter of Barad v. New York State Bd. of Parole, 275 A.D.2d 856, 713 N.Y.S.2d 
775, 776 (3d Dept. 2000), lv. denied, 96 N.Y.2d 702, 722 N.Y.S.2d 793 (2001). An EEC does not 
automatically entitle an inmate to discretionary release or eliminate consideration of the statutory 
factors including the instant offense.  Matter of Corley v. New York State Div. of Parole, 33 
A.D.3d 1142, 1143, 822 N.Y.S.2d 817, 818 (3d Dept. 2006); Matter of Pearl v. New York State 
Div. of Parole, 25 A.D.3d 1058, 808 N.Y.S.2d 816, 817 (3d Dept. 2006); Matter of White v. 
Dennison, 29 A.D.3d 1144, 814 N.Y.S.2d 393 (3d Dept. 2006).  Moreover, the Board is not 
required to give each factor equal weight.  Matter of Corley, 33 A.D.3d 1142, 1143, 822 N.Y.S.2d 
817, 818; Matter of Pearl, 25 A.D.3d 1058, 808 N.Y.S.2d 816, 817.  The Board may deny release 
to parole on a finding that there is a reasonable probability that, if such inmate is released, the 
inmate will not live and remain at liberty without violating the law and that his release is not 
compatible with the welfare of society.  Correction Law § 805; Matter of Heitman v. New York 
State Bd. of Parole, 214 A.D.2d 673, 625 N.Y.S.2d 264 (2d Dept. 1995); Matter of Salcedo v. 
Ross, 183 A.D.2d 771, 771, 583 N.Y.S.2d 502, 503 (2d Dept. 1992); Matter of Walker v. Russi, 
176 A.D.2d 1185, 576 N.Y.S.2d 51 (3d Dept. 1991), appeal dismissed, 79 N.Y.2d 89 7, 581 
N.Y.S.2d 660 (1992). The Board acted within its discretion in determining other considerations 
rebutted any presumption created by the EEC and rendered discretionary release inappropriate at this 
time.   See generally Matter of Bello v. Bd. of Parole, 149 A.D.3d 1458, 53 N.Y.S.3d 715 (3d Dept. 
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2017); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017); Matter of 
Furman v. Annucci, 138 A.D.3d 1269, 28 N.Y.S.3d 352 (3d Dept. 2016); Matter of Neal v. 
Stanford, 131 A.D.3d 1320, 16 N.Y.S.3d 342 (3d Dept. 2015); Matter of Singh v. Evans, 107 
A.D.3d 1274, 1275, 968 N.Y.S.2d 648, 649-50 (3d Dept. 2013).   
  The appellant has failed to demonstrate that the Parole Board’s determination was affected by a 
showing of irrationality bordering on impropriety. Matter of Silmon v Travis, 95 N.Y.2d 470, 718 
N.Y.S.2d 704 (2001); Matter of Russo v New York State Board of Parole, 50 N.Y.2d 69, 77, 427 
N.Y.S.2d 982 (1980). 
       In the absence of a convincing demonstration that the Board did not consider the statutory 
factors, it must be presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 
A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State 
Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York 
State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. 
Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881. 
 
Recommendation:  Affirm. 
